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UNI TE- D STATES COURT OF APPEALS JAN 131984

FOR THE NNNTH CIRCUI T PH“.UG B. WINBERRY .
GEs, US COURT OF wPreils

QUECHAN | NDI AN TRI BE, No. 82-7651

Petitioner,

V.
UNITED STATES
DEPARTMVENT OF LABOR,

Respondent .

OPINTION

»

Appeal from a Final Decision of the United
‘ Skates Secretary of Labor

Argued and Submtted: June 14, 1983 .

Before: KENNEDY and BOOCHEVER, Circuit Judges, and
G LLIAM * District Judge

G LLIAM District Judge:

Quechan Indian Tribe (Quechan) petitions for review of a
final orderbythe Secr et ary of Labor requiring repaynent of

$197,452 in ceTa grant funds, due to Quechan's failure to
comply with CETA regul ations. \W& renmand.

*Honorable Earl B. Glliam Unj St at ' ' Jud
for the Southern District of E"a e?orn?aeSsP't Hllgchy Hage

desi gnati on.




( 1 BACKGROUND
' 2 o Quechan, as aprine sponsor under the Conprehensive .
.3 Education and Trailnli ng Act of 1973 (CETA), received three S
4 grants to carry out CETA progranms under Titles' |f, III and ||V
5 of the Act. The grants, totalling $245,380, were pai d between
6l Decenber 1974 and aprii 1976. °
7 The Department of Labor (poL), on February 11, 1976,
8 notified Quechan that it was in violation of CETA regul ations,
9 because it had failed to submit required reports over a
10 fifteen-nonth period for the three CETA grants. DOL requested
11 t hat Quechan submit these reports. Despite nunerous meet i ngs
12 betwen poL officials and Quechan, no reports were recei \-/éd-byf__
14 an audit of Quechan's grant expenditures was begun Tn
18 January' 1976 by independeﬁt accountants retained by DOL., Mny
16 expendi tures were questioned by the auditors because of, inter
17 alia, lack of proof-of the participants' eligibility to
18 receive CETA funds. . The auditors found that the records of
19 the third grant weke unauditable, and that the tribe had
20 failed to reconstruct its records.
21 Based on these audit reports, a DoL grant officer
22 di sal l oned costs of $196,452. DOL issued its final
23 deterninati on on August 5, 1980, requiring repaynment by
o4 Quechan of $197,452. Quechan requested a hearing before an
25 Adm nistrative Law Judge (ALJ) pursuant to 20 C.F. R §676.88.
(“&?j 26 The hearing was held on May 22, 1981.%/
2
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On August 10, 1982, the aLg issued his decision that the
cos.t;f-: were properly disallowed, and ordered Quechan to repay
$197,452. The Secretary of Labor declined to review the aLy's
deci sion, which then becane the final decision of the' '
Secretary. It is fromthis decision that Quechan petitions
for review 2/ ;

ISSUES

1. Did Quechan bear the burden of proving that CETA
funds were expended in accordance with CETA regul ations?

2.  \Was the Secretary's decision that the costs were
properly di s'al | oned supported by substantial evi dence?3/

DISCUSSION

1.  The burden of prod?.

The ALJ relied on 20'C F.R §676.89(b) in assigning the
burden of proof to Quechan. 4 Quech;an argues, first, that the
regul atibns contained in 29 c.F.r. Part 97, Subpart B, should
have been *applied, rather than the general regulations in 20
C.F.R. Part 676, Subpart F. The regulations in 29 c.F. R Part
97, Subpart B are applicable to Title Il CETA prograns, and

relate specifically to Indian Enpl oyment and Trai ning

- Programs.

The regulations In '29 CF.R Part 97, subpart:B do not
expressly provi de’for the allocation of the burden of proof.
They state that, if the provisions of Subpart B conflict with
ot her regul ations under CETA, Subpart B shall prevail with
respect to Title Ill prograns. 29 C.F.R §97.102(a).
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However , subsequent to the adoption of 29 C F.R §97.102(a),
poL adopted new regul ati ons which stated that, for Indian and

Native Anmerican programs, "(t)he regul ati ons on conplaints,

I nvest | ga{ti ons, and sanctions shall be as described in 20
C.F.R. 676.81 through 676.93." ' 20 C.F.R S688.146: 44 Fed,
Reg. 64343 (1979). DoL al so adopt eci- 29 CF. R 557.102(c) i n H
1979. This section states in pertinent part:

The regulations in this part govern progranms funded
under the Conprehensive Enploynent and Training Act

of 1973 prior to anendnent and reauthorization in 1978
(Pub. L. 95-524, 92 stat.1909), and are thus in many
particul ars superseded by regulations inplenenting

the reaut horized Conprehensive Enpl oyment and Train-
ing Act, Pub.Law 95-524, 92 Stat. 1909, which are being
codified at 20 C.F.R. Parts 675 et_seq.
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29 C.F.R §97.102(c) (1979).
20 CF.R §676.89(b) was thus nade applicable to Title

15 |1l prograns, and, since 29 CF.R. Part 97, Subpart B is

16 silent on the issue of the allocation of the burden of proof,
17 there is no direct conflict 'between it and 20 C F.R

18‘ §676.89(b), and the ALJ correctly relied on the provisions of
19’ 20 C.F.R §676.89(b) to assign the burden of proof to

20 Quechan. 5/ / ' :

21 Quechan argues next that, even if the Title |11l

'22 || " regulations did not apply, 20 C.F.R §676.89(b) and ot her

23 Subpart Fhearing regul ations were not published in the 1981
24 edition of the Code of Federal Regulations, and thus nust have
25 been repealed at the tine of the 1981 hearing.

26 Title 20 of the 1981 cF.R.did'inheed delete Subpart F




and noted thatpart as " [Reserved]®". However, DOL is required

to ‘publish currently its regulations in the federal register.
5 U.S.C. §552(a)(1). Prior to the 1981 hearing, DOL announced
in the Federal Register that, until such time asrevised

Subpart F regulations were aaoptea;"-th;':ega&e&eags of 20 .
CF.R Part 676, Subpart ®, as published on April 3, 1979, |
remain in effect." 45 Fed. Reg. 33846 (1980). Quechan
therefore had adequate notice that the Subpart F regulations
of 20 crr.Part 676 were in effect at the tinme of the
hearing. Seé United States v. Tijerina, 407 F.2d 349, 354
(10th Git.), cert. denied, 396 U S. 843 (1969).

2. The Secretary's Decision

The limts of our review of the Secretary's decision are
set forth in the CETA: R

A. Standard of Review,

The findings of fact by the Secretary, if supported ,
by substantial'evidence, shall be conclusive, but the
court, for good cause shown, may, in whole or in part,
set aside the findings of the Secretary or remand the
case. . . to take further evidence, and the Secretary
may thereupon nmake new or nodified findings of fact and

may nodify the previous action, and shall certify to
the court the record of the further proceedings.

29. U.S.C. §817 (Supp. II 1978). (repealed Pub, L 97-300,
Title |, sis4fa], 96 Stat. 1357 [1982]).

B.- Substantial Evidence.
DoL's admi nistrative file included the detailed report of

25 || the independent audit, and indicated Quechan's | ack of

conpliance with the report requirenents,
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Quechan relied primarily on evidence of a 67% unenpl oy-
ment rate at the reservation to establish the participants'
eligibility. M. Abert OBrien, Jr,the first Quechan CETa
director, testified that, because the reservation is very
smal |, he knew when applicants were unehployedu Quechan
prepared quarterly status summaries,' some of which were not -
dated, and some were neither signed nor dated. These indicate
the participants were unenpl oyed.

Qut of about 100 participants in all three grants, at
| east 52 were funded by the Title Ill grant. Economcally
di sadvant aged, unenpl oyed, gg.underenployed I ndian or Native
Arericans may participate in Title Ill grants, so long as they
residexéithin the area cooered by the prime sponsor's plan.
29 C.F.R. §97.132(a) (l).%k believe that, at least with
respect to Title Il applicants, it is logical to infer that
the participants were in fact eligible, because, even if tﬁéyg
had ot herenpl oyment, the fact that they were econonically '

di sadvant aged or underenpl oyed woul d still nake themeligible
to participate in the CETA grant.

Wth respect to the disallowed costs, Quechan offered
conflicting testinony as to whether reports had once been kept
but subsequently lost. M. OBrien, Jr. testified that,
initially, he reported by tel ephone to a DOL enpl oyee whose
name he could not remenber. There were apparently sone visits
to the reservation by DOL personnel, but it appears that, for

al most ten nonths after Quechan began participating in the
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CETA grants, nothing was said about the lack of reports. In a
letter dated Sept enber 2, 1975 togrant recipients, DO
enphasi zed the need to conply with reporting requirenents.
Significantly too, in Septenber 1975 Grant No. -87, which was
to run frpn11 July 1975 to BO‘JQne 1976, was amended by"

addi tional funding under all three Titles.

The aLI noted that the present grant officer disclained
any charge of fraud.' However, the ALJ concluded that, while
Quechan had shown that it had spent the grant funds on the
prograns for which they were intended, Quechan had failed to
meet its burden of proving tHat certaih épecified adminis-
trative expenditures mereﬁnade in furtherance of the grants
purposes, and al so that prbgram participants net the~conditionfﬁ
of eligibility.

I't appears fromthe record before us that Quechan failed
to nmeet its burden of showing that it conplied with the
requiremeénts of 29 C.F.R. SS96.25, 97.132, 97.167(a),
99.42(c) (1) and -97.161. However, there is no indication that
t he ALJ consi dered the equities in this case in arriving at
"his decision and order of repaynent.

The Secretary has authority to waive DOL's right to
recoupment. 29 U.S.C. §816 (Supp. || 1978)\(Repea|ed Pub. L.
97-3069 Title i: 5184[ai, 96 Stat. 1357 [1982]).{ VW therefore
remand to the Secretary to consider all the equities in making
an explicit determnation whether the sanction of repaynent of

al nost four-fifths of the grants' total is warranted. 8/ The




factors that are to be considered in the Secretary's decision
are: 1) Quechan failed to fulfill jnportant statutory and ——_

regul atory duties: 2) Quechan was not advised until Septenber
1975 that it was in violation of cera regulations, some ten

1

2

3

4

5 months after Quechan began participating in the cera grants;
6 3) the additional fundi ng anendment in September 1975; 4) the
7 extrenely high unenployment rate on the reservation; s)the
8

9

grant officer's disclaimer of any charges of fraud; and
6) the arLsy's conclusion that Quechan had spent the grant funds

10 on the programs for which they were intended.

11 Renmanded.

nnnnn
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( 1 FOOTNOTES

/. Quechan concedes that $22,884 of itS CETA grant monies.
were properly disallowed as unal |l owabl e excess admnistrative

3 costs, and'that $2,388wereproperly disallowed as unallowable
tax penalties.

*I' 2/ 20 usca. s817(a), under which- this court had
5 jurisdiction to review the Secretary's final order, was
repeal ed on COctober 13,1982, some two weeks before Quechan

6 filed its petition for review. _See Pub.L. No.97-300, Title |,

§814(a) (1), 96 Stat.1357 (1982). However, under the

7 transitional provision of the Job Training Partnership Act, 29

U.S.C.A. §1591(e), this court has statutory authority to

8 exercise jurisdiction over proceedings begun between Cctober
13, 1982 and Septenber 30, 1984 under CETA.  See Pub.L. No.

97-300, Title I, si8i(e), 96 Stat. 1355 (1982). :

9
10 3/ e do not reach the question of whether the Secretary is
.-authorized to-demand repaynent of cera funds expended w thout
1 proper auditi n% and bookkeepi ng procedures because Quechan did -
not preserve tha

_ t issue for api)eal b¥ytsfailuretoraiseit
12 at the admnistrative |evel. nter-Tribal _Council of Nevada
v. Departnent of Labor, 701 r.2& 770 (OUT T T. 1933).

4/ The party requesting the hearing shal|-have the burden of
establishing the facts and the entitlenent to the relief
requested. 20 C.F.R.§676.89(b), Nnow 20 C.F.R.§676.90(b).

13 5_/ The disallowed costs were not exclusively eamarked' for
16 Title [11 proP_ranB but the regulations in 20 c.F.R. Part 676
were nade ex :

_ icitly aEpllcabIetoTltIeII and Title IV
17 programs In 1979. 44 Fed. Reg. 19990 et seq. (1979) .

'5( Except for $25,272, which Quechan concedes were properly
di sal | owed. '
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